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A P P E N D I X : T H E E X A M I N AT I O N F O R T I M O R E S E J U D G E S

This Appendix provides documentation for the discussion in Part Four of the examination
which all of the Timorese judges failed. It consists of three sections:

Section 1: A scanned version of the two parts of the examination itself (document
furnished to me by the President of the Court of Appeal and the Superior
Council of the Judiciary, Judge Claudio de Jesus Ximenes)

Section 2: An enumeration of errors in translation, typographical mistakes, omissions, etc.

Section 3: Conclusions
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SECTION 1: THE EXAMINATION
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SECTION 2: ENUMERATION OF MISTAKES AND DISCREPANCIES IN
TRANSLATION AND DRAFTING

The examination was written in Tetum and Portuguese and the judges could answer in
Tetum, Portuguese, Bahasa Indonesia, or English. All chose Tetum.309 There were 13
questions in each of the two parts of the examination. The judges had three hours for each
part, with a 30 minute grace period. In analyzing the text of the examination, I relied upon
two translations of the Portuguese, one by a court certified Portuguese-English translator in
Los Angeles, California, the other by a tri-lingual English-Portuguese-Tetum professional
translator with considerable experience in the Special Panels and elsewhere. This same
translator also prepared a translation of the Tetum version of the examination. In addition, I
commissioned two other Tetum-English translators with extensive experience at the SCU to
prepare translations. Finally, I consulted a native Portuguese speaker with many years of
experience in Dili in the Serious Crimes process on questions concerning the Portuguese
part of the examination, and another, similarly experienced person with questions on the
Tetum portion. In short, I have attempted to be scrupulously fair in analyzing the formal
defects of the examination. I must make it clear, however, that I do not present this analysis
as a final, definitive, or complete account of the examination. Rather, the purpose is merely
to show that there are so many apparent mistakes that the examination must be subjected to
a rigorous and independent professional evaluation. I make no substantive comments about
the content of the examination or its length. These, too, should be considered by an
independent evaluation.

The following will detail 32 discrepancies and errors, translation mistakes, and
typographical errors in the examination. As the examination was divided into two parts,
the analysis will take each of these by turn, enumerating the questions where there were
problems or errors. I will list minor errors as well as major ones. More serious errors are
boldfaced in my text. In the reproduction of the examination the errors are highlighted and
numbered in the margins of the examination to correspond to the numbers (1–32) below.

It should be noted that much of the examination consists of hypothetical questions
based upon often complicated factual scenarios. Answering such questions in legal examinations
requires focusing on the details of the factual scenario and analyzing the legal consequences
of these details. This also involves deciding which details are irrelevant. For this reason, even
small mistakes in translation from Portuguese to Tetum (including omitting translation of
some phrases) could make a difference in the answer. For this reason great care should have
been exercised to ensure the greatest possible accuracy of the questions. This would have
been less critical if the examiners could have read the Tetum version of the questions (i.e.,
what the judges actually answered) but none of them could do so. They relied instead on
the Portuguese versions of the questions and the translation of the examinees’ answers into
Portuguese. They thus would have been completely unaware of the differences in the Tetum
version of the question. The danger here, as will be seen, is that a correct or complete
answer to the Tetum version of the question might have been an incorrect or incomplete
answer to the Portuguese version.

309 I received this information from one of the examiners. Sources for my information about the exam are
indicated in the footnotes of this report.
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Examination Part 1.

Question 1.

1. Subsection (a). Portuguese version gives the date on which the crime was committed as
21 September 1999, the Tetum version gives the date as 28 September, 1999.

2. Subsection (b). Portuguese version says Carlos was buried the following day. The Tetum
text says that he was buried on September 22, though above it had stated that he was killed
on 28 September. The Tetum version also repeats what had been stated in both languages in
subsection (a): that Carlos left a widow with two children, one three years old, the other
four years old. The Portuguese version omits this.

3. Subsection (b). Portuguese version says that the witness Francesco testified that he had to
go call Domingos. Tetum version states that he went to the back of the shop to call Domingos.
These details might be thought important for evaluation of the testimony.

4. Subsection (b). Repeats no. 1 above. Portuguese version has that Carlos was buried the
following day, the Tetum version has that he was buried on 22 September 1999 (which was
impossible given the question’s statement of when the crime occurred).

5. Subsection (b), last paragraph. Portuguese version asks the examinees, “In accordance
with article 39.3 … prepare a judgment … .” The Tetum version has, “To keep an eye on
article 39.3 … write a judgment … .”

6. Subsection (b), last paragraph. Portuguese version asks them to prepare their Judgment,
“indicating the articles of the Penal Code, the Regulations of Criminal Procedure, and the
Code of Court Costs on which you base your decision.” The Tetum version asks them to
write their Judgment, “indicating the Penal Code, Regulation 2000/30, and the Code of
Costs used as a basis for the decision.” UNTAET 2000/30 is the Transitional Rules of
Criminal Procedure.

Question 2.

7. Paragraph 1. Portuguese version says that there were “indications [indicias]” of an
obligation. Tetum version says that there was “proof [prova]” of the debt.

8. Paragraph 2. Portuguese version tells the examinees to “[m]ake a decision about this
request, indicating the legal basis.” Tetum version tells the examinees to “[w]rite a decision
regarding this request, indicating the articles and laws used as the basis for this decision.”
The phrasing of the Tetum version might indicate that a fuller answer is required than in
the Portuguese version. Given that none of the examinees was able to complete the full
exam in the time allotted, this could have created a disadvantage. (See point 20 below.)

Question 3.

9. Same as 8 above. Portuguese: “Make a decision about this requirement, indicating the
legal basis.” Tetum: “Write a decision regarding this requirement, indicating the articles
and laws used as a basis for this decision.”
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Question 4.

10. The first sentence of both versions begins by stating that “[o]n 20 January 2001, the
District Court of Dili condemned Manuel… .” The Portuguese version then has an
important phrase which is omitted in the Tetum version: “a sentence from which there is no
further appeal [sentenca transitada em julgado].” There is no translation of these words in
the Tetum version.

11. The second sentence of both versions states that when the police took Manuel to
prison, he escaped. The Portuguese version then says that “[i]n April 2004, The Ministry
of Justice received information… .” The Tetum version, however, states: “On 20 April
2001, the Ministry of Justice … .” According to the Portuguese version Manuel had
escaped and been at large for more than four years. According to the Tetum version only
four months had passed. This information could be vital in formulating an answer. Also,
the Tetum version gives the precise day (20 April), whereas the Portuguese version does
not.

12. Portuguese: “Make a decision about this requirement, indicating the legal basis.”
Tetum: Write a decision regarding this requirement, indicating the articles and laws used as
a basis for this decision.”

Question 5. 

13. Portuguese version states: “In a trial before a Panel of Judges [Colectivo de Juizes], one
of the judges dies during the course of the trial.” Tetum version states: “In a collective trial
[julgamentu koletivo] (with three judges) at halfway one of the judges dies.” 

Question 6. 

14. Subquestion (a). Portuguese version asks, “When [Quando] will he finish serving his
punishment?” Tetum version asks, “On what date [Iha sa loron maka] will he finish serving
his punishment in prison?” The Tetum version might be taken to require a more precise
answer than the Portuguese because it asks for a precise date. The word “prison” does not
appear in the Portuguese original.

15. Subquestion (b). Portuguese version: “When [Quando].” Tetum version: “On what date
[Iha loron sa maka].”

16. Subquestion (c). Portuguese version asks, “What are the conditions” for a judge to grant
conditional release? Tetum version asks, “What is needed for a judge … ?” Portuguese
version may be taken to require greater precision. The examiners could not read the
less-precise Tetum version of the question.

17. Subquestion (d). Portuguese version asks who will supervise the “execution of the
punishment [pena].” Tetum version says “execution of the punishment in prison [kastigu
prisaun].”
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Question 7.

18. This question asks the examinees to make a decision as the Dili District Court should
make. In the Portuguese version they must indicate “the legal basis [fundamentacao legal].”
The Tetum version asks them to indicate “the articles and laws used as the basis of the
decision [hatudu ho artigu no lei].” The Tetum answer may be read as requiring greater
precision (i.e., enumerating all of the specific code sections, regulations, and laws). “Legal
basis” may be interpreted more generally. These phrases are not synonymous. (See point 20
below.)

Question 8.

19. Portuguese version states, “During sentencing in a criminal proceeding the judge of the
Dili District Court decided to acquit the accused of a crime with which he was charged by
the Ministry of Justice.” The Tetum version states, “In a criminal proceeding a judge in the
Dili District Court passed a sentence saying that the accused did not commit the crime that
the indictment stated he committed.” These phrases are not identical in nuance. “Ministry
of Justice” is omitted and not translated in the Tetum version.

20. The Portuguese question asks if the judge made a “good or bad [bem ou mal]” decision.
Tetum version asks if the decision was “correct/right or not.” These two ways of putting it
could be interpreted quite differently, especially since many legal scholars believe that a
correct decision may nonetheless be a bad one.

NOTE: This question asks that the examinee indicate “the legal basis” of his or her decision.
The Portuguese phrase “a base legal” is correctly translated into Tetum as “ho base legal.” In
Questions 2, 3, 4, and 7, discussed above, “the legal basis [a base legal]” was translated into
Tetum as “articles and laws [ho artigu no lei].” The formulation in Question 7 thus points
up that a more accurate translation was readily available. Question 9 also says “legal basis”
in both languages. This raises the question of why this correct translation was not employed
earlier in the examination.

Question 10.

21. Portuguese version asks what will happen to a probationary judge who “unjustifiably
fails to take up his appointment.” The Tetum version says that the probationary judge “does
not attend the swearing in and does not provide justification for his absence.” These are
completely different factual formulations of the question.

Question 13.

22. The Portuguese version states, “Indicate 10 articles of the Constitution that deal with
human rights.” The Tetum version is ambiguous and can be translated in two ways: (1)
“Indicate what article 10 of the Constitution says about human rights,” or (2) “Indicate
what 10 articles of the Constitution say about human rights.”

This question was widely regarded in the Serious Crimes community as having caused
difficulties on the examination. I asked three Tetum-English translators and two university-
educated native Tetum speakers to translate this sentence. Four translated it as version 1 and
one translated it as version 2. Further inquiry with specialists indicated that because Tetum
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plurals are not always marked (“artigu” could mean “article” or “articles”), and because of the
carelessness with which the question was phrased, it is ambiguous and can admit both meanings.
Needless to say, this ambiguity could result in an incorrect answer. It could easily have been
avoided by saying, “Hatudu artigu sira 10 hosi Konstituisaun …” or “Hatudu artigu 10 hosi
Konstituisaun … .” Both of these formulations clearly indicate the plural “articles.”

Examination Part 2.

Question 2.

23. End of first paragraph. In the Portuguese version, the dog that causes the injury is said
to have been “without a leash or collar.” In the Tetum version, the dog was “without a
muzzle and didn’t take a leash.”

24. Fourth paragraph. Portuguese version asks, “For which damages will she have the right
to be compensated?” The Tetum version asks, “Does Fernanda have the right to get
compensated for these damages/losses?” 

Question 3.

25. Last paragraph. The Portuguese version tells the examinees to make a Judgment
[sentenca] about the appeal “in accordance with the proven facts, indicating the facts and
law … .” The Tetum version does not translate and omits the vital phrase “in accordance
with the proven facts,” stating simply: “Write a Judgment regarding this appeal, indicating
the facts and law … .”

Question 4.

26. Subquestion (b). The Portuguese version asks, “What are the initial prepayment costs to
be paid?” The Tetum version asks, though not in a clear interrogative form, “The prepayment
costs to be paid when the lawsuit was filed at the court.”

Question 5.

27. The Portuguese version asks, “Can Joaquim’s son continue to exploit the plantation now,
against the wishes of Alexander?” The Tetum version fails to translate and omits the vital
phrase “against the wishes of Alexander [contra a vontade do Alexandre].” It merely asks,
“Can Joaquim’s son continue to exploit this plantation or not?”

Question 6.

28. The Portuguese version states, “Manuel gave a loan of US$500 to Lourenco and had a
statement as the only proof of this debt given by the latter.” The Tetum version states, “To
prove this loan Mauel had a statement given to him by Lourenco.” The Tetum version fails
to translate the word “only” and therefore fails to mention that this statement was the only
proof. 
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29. The Portuguese version states, “Thinking that Manuel had loaned this amount to his
son ORLANDO, Nicolau paid him the US$500 …” (my capitalization). The Tetum version
states, “Nicolau paid US$500 to Manuel because he thought that Manuel gave the loan of
US$500 to his son LOURENCO” (my capitalization). This mistake in the names is vital
because it goes to the heart of the question about the mistaken repayment of the loan. In
the Tetum version there is no mistaken repayment, because the loan was, in fact, made to
Lourenco, so the question makes no sense. Because the examiners could only read the
Portuguese version, they would not know why the answers might be mistaken.

Question 7.

30. The Portuguese version states, “But the Court denied his request with the argument
that, according to the law and the Constitution, Gabriel didn’t have the right … .” The
Tetum version states, “But the Court denied Gabriel’s request with the argument that he
didn’t have a right … .” The Tetum version fails to translate and omits the vital phrase
“according to the law and the Constitution [Segundo a lei e a Constituicao].” 

Question 8.

31. The Portuguese version states, “On January 25, 1995 … .” The Tetum version states,
“On January 28 … .” 

32. The Portuguese version states that “he would tell the Indonesian intelligence service
that she was supporting FALINTIL.” The Tetum version states that “he would tell the
Indonesian intelligence service that Ida supported FRETILIN.” This mistake would
naturally change the nature of the threat considerably.

SECTION 3: CONCLUSIONS 

The many mistakes and omissions in translation detailed above speak for themselves and
require little further detailed comment. The general conclusion to be reached is that there
was an extraordinary lack of professionalism demonstrated in the drafting, translation, and
general preparation of this examination. This was not an exam for high school students; the
fate of the entire judiciary of East Timor hung in the balance. Many of these judges had
spent four to five years of their lives serving their country as judges in the District Courts or
the Special Panels. Those judges who passed would receive lifetime appointments. Those
who failed became probationary trainees, forced to enroll in a two-and-a-half-year training
program with no guarantee that they would be appointed at the end. Thus their entire
professional careers hung in the balance. It must also be remembered that two of the judges
failed by only one point or less. Even a minor mistake or confusion caused by the failings of
the examination could have made the difference between passing and failing.

Some mistakes enumerated above can only be attributed to sheer sloppiness and lack of
proofreading (for example, FALINTIL for FRETILIN, or the many mistakes in dates).
Some of these small mistakes were vitally important, as in the error where the Portuguese
version gave a date of April 2004 for the reapprehension of an escapee and the Tetum
version gave a date of 20 April 2001. The failure to translate key phrases in the Portuguese
version into Tetum also indicates a complete lack of review of the translation and proof-
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reading. Some mistakes (e.g., confusion of Lourenco and Orlando in the two versions)
rendered the Tetum question either unintelligible or impossible to answer correctly. 

Further, the lack of professionalism and basic competence in translating the Portuguese
questions into Tetum also calls into question the translation of the judges’ answers. Neither
the judge/examinees nor the examiners were informed as to who translated the answers. If it
was the same person who translated the examination, there is indeed further cause for
suspicion and concern. It must be remembered that the individuals who played the key roles
in the drafting and grading of the examination were all international judges and employees
of the United Nations. The President of the Court of Appeal, international Judge Claudio
Ximenes, informed me that he wrote the examination. Since by virtue of this office, and as
President of the Superior Council of the Judiciary, he was also responsible for its proper
preparation and administration, the ultimate responsibility for this more than unsatisfactory
situation is his. 




